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APPEARANCES 
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behalf of the Class Representative. 
Daniel Piccinin (instructed by Arnold & Porter Kaye Scholer (UK) LLP, Steptoe & 
Johnson UK LLP, Baker Botts (UK) LLP and Wilmer Cutler Pickering Hale and Dorr 
LLP) appeared on behalf of the First to Third, Fifth, Sixth to Eleventh and Twelfth 
Defendants. 
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A. INTRODUCTION 

(1) The relevant background  

1. By a collective proceedings order dated 20 May 2022 (the “Collective 

Proceedings Order”), the Tribunal authorised Mark McLaren Class 

Representative Limited to act as class representative to continue collective 

proceedings against the above-named Defendants. The details of the 

proceedings are immaterial, save to note that the class is defined as: 

“All Persons (other than Excluded Persons) who during the period 18 October 
2006 to 6 September 2015 either Purchased or Financed, in the United 
Kingdom, a New Vehicle or a New Lease Vehicle, other than a New Vehicle 
or New Lease Vehicle produced by an Excluded Brand or, in the event such a 
Person has died on or after 20 February 2020, their Personal Representative.” 

It is clear that, so defined, the class will include purchasers of vehicles in 

quantities large or small. 

2. The Collective Proceedings Order certified that the proceedings would be on an 

“opt-out” as opposed to an “opt-in” basis for those domiciled in the UK and on 

an opt-in basis for those domiciled outside of the UK. The basis upon which the 

proceedings should be certified was, unsurprisingly, a matter that was debated 

before the Tribunal, and which was considered in the judgment to which the 

Collective Proceedings Order is consequential. That judgment (the “Collective 

Proceedings Judgment”) was handed down on 18 February 2022.1  

3. The question of whether the proceedings should be “opt in” or “opt out” for 

those domiciled in the UK arose in connection with what were termed “large 

business purchasers”. The Respondents/Proposed Defendants to the application 

for a collective proceedings order2 submitted that, if such an order was to be 

made, it should only be on an “opt-in” basis so far as “large business purchasers” 

were concerned.3 In summary, the Proposed Defendants suggested that large 

business purchasers were those that “either Purchased or Financed, in the United 

 
1 Under Neutral Citation Number [2022] CAT 10. 
2 Save for the Twelfth Respondent/Proposed Defendant who adopted a neutral position in respect of the 
application for a collective proceedings order. 
3 At [151] of the Collective Proceedings Judgment. 



 

4 

Kingdom at least 20,000 New Vehicles or New Lease Vehicles other than one 

produced by an Excluded Brand during the period 18 October 2006 to 6 

September 2015”. For the reasons given in the Collective Proceedings 

Judgment, the notion of a class “split”, with some class members “opting in” 

and some class members “opting out”, was rejected by the Tribunal.4 

4. According to the Collective Proceedings Order, the date for those who are 

domiciled in the UK to opt out (and those who are domiciled outside of the UK 

to opt in) was 12 August 2022. The Collective Proceedings Order was, as we 

have noted, made on 20 May 2022, so a period of almost three months was 

allowed for a decision to “opt out” (or “opt in”). 

5. By a series of twenty letters dated 26 July 2022, the solicitors for the Fifth 

Defendant (Steptoe & Johnson UK LLP) wrote on behalf of all the Defendants 

except the Fourth Defendant to various large business purchasers concerning 

their participation in the proceedings. A further letter – dated 27 July 2022 – 

was written to a further potential large business purchaser by the solicitors for 

the Sixth to Eleventh Defendants (Baker Botts (UK) LLP), again on behalf of 

all the Defendants except the Fourth Defendant (together “the Letters”). Copies 

of examples of these letters are appended to this Ruling as Annex A.5 The 

substance of these letters was to purport to warn the addressee: 

(1) That if they did nothing (i.e., if they did not “opt out”), their claim would 

automatically be within the proceedings.6 

(2) That the Defendants7 would be likely to make an application for 

disclosure against the addressee if they remained party to the 

proceedings (i.e., if they did not “opt out”). Thus, the letters written by 

 
4 At [161] to [170] of the Collective Proceedings Judgment. 
5 These letters have been redacted to exclude subject-specific information that is immaterial. 
6 The letters are actually inaccurate, in that they say that the addressees “will automatically become 
claimants in the litigation”. That is not the effect of a collective proceedings order. A collective 
proceedings order authorises the class representative to bring claims on behalf of the class: in other 
words, the claims of class members are prosecuted by the class representative on their behalf. 
7 Save for the Fourth Defendant. 
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Steptoe & Johnson UK LLP and Baker Botts (UK) LLP stated (amongst 

other things): 

“12. It is likely that the Defendants will seek disclosure of documents 
from class members who are large business purchasers of new cars 
(and/or commercial vehicles weighing up to 6 tonnes) and do not 
opt-out. If the CAT were to order such disclosure, the businesses in 
question could be ordered to carry out a careful search for (among 
other things) documents, such as contracts and/or invoices, which 
show the prices paid for all vehicles, and/or the approach taken to 
pricing negotiations, during the relevant period (2006 to 2015). 

… 

15. If the CAT were to order large business purchasers to provide 
disclosure then this could involve a commitment of time, effort and 
cost on the part of the companies in question (although efforts 
would be made to minimise the extent of the burden where 
possible). 

16. Any obligation to search for and disclose document would not be 
confined to documents in the public domain, and would extend to 
finding and disclosing documents which are confidential … 

17. If [the addressee] purchased relevant vehicles during the period in 
question and does not intend to opt out of the claim, we suggest that 
it should take legal advice as to its duties to preserve relevant 
documents and to exclude them from routine document destruction 
processes.” 

6. On 3 August 2022, Mark McLaren Class Representative Limited (hereafter, the 

“Applicant”) made an urgent application under Rules 53 and 88 of the 

Competition Appeal Tribunal Rules 2015 (the “Rules”) for directions. By the 

application, the Applicant sought three directions, as follows:8 

(1) That the Defendants not communicate directly with actual or potential 

members of the class. 

(2) That the Defendants (with the exception of the Fourth Defendant) 

provide to the Applicant any and all communications with actual or 

potential members of the class (including responses to certain letters 

written by the Defendants). 

 
8 The precise relief sought was more closely articulated in various draft orders that were exchanged 
between the parties, and placed before us. In the case of this application, we have found it more helpful 
to refer to the terms of the application notice itself. 
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(3) That the Defendants (again with the exception of the Fourth Defendant, 

for obvious reasons) pay the Applicant’s costs of and occasioned by the 

application on the indemnity basis. 

7. Following correspondence between the parties and the Tribunal, the Defendants 

provided various undertakings (without prejudice to the arguments that they 

would make in due course) such that the application was no longer urgent. 

Whatever the position as regards urgency, the extent to which defendants to 

collective proceedings may communicate with class members or proposed class 

members is an important point that needs to be addressed.  

8. We shall refer to the Defendants, excepting the Fourth Defendant, who was not 

represented before us, and who has nothing to do with the substance of the 

application, as the “Respondents”. 

(2) The parties’ contentions 

9. The Applicant’s primary contention was that the Rules precluded 

communications of the sort we have described in paragraph 5 above. Although 

it was accepted that the Rules contained no express prohibition, the Applicant 

contended that such a prohibition necessarily arose out of what the Rules do say.  

10. The Respondents disputed this, and contended in substance that: 

(1) The Rules contained no such implied restriction. 

(2) The Tribunal should be very slow to read any such implied restriction 

into the Rules because this was an inhibition of a protected human right, 

namely the right of freedom of expression.  

(3) In any event, it was impossible – or at least very difficult – to frame an 

appropriate (implied) restriction that differentiated between legitimate 

communications between a defendant and a class member and 

illegitimate communications between a defendant and a class member.  



 

7 

(4) The Tribunal has general case management powers to issue specific 

directions if a problem in the proceedings arises (including in relation to 

correspondence). The Respondents have general obligations under the 

Rules to conduct themselves fairly (Rules 4(2)(d) read together with 

Rule 4(7)). Subject to these controls, there was nothing to prevent the 

Respondents from engaging in communications with class members. 

According to the Respondents, the Letters “contained numerous 

elements that were designed to be conspicuously fair to the recipients”, 

and the conduct of the Respondents in sending the Letters was 

unimpeachable.  

11. The Applicant’s alternative contention was that even if there was no prohibition 

in the Rules, the Respondents’ communications crossed the line of what was 

acceptable, and the Tribunal should exercise its discretion pursuant to its case 

management powers and grant the order sought.  

(3) Structure of this Ruling 

12. For the reasons we give in this Ruling, we have concluded that there is a 

restriction inherent in the Rules that precludes defendants from communicating 

with class members where a class has been certified (and similarly between 

proposed defendants and proposed class members at the application stage, 

where a collective proceedings order is being sought). We consider the precise 

nature of that restriction in Section B below, and in doing so deal with the 

Respondent’s point (set out in paragraph 10(3) above) that an appropriate 

restriction cannot be articulated with sufficient clarity. To be clear, we reject the 

suggestion that the restriction cannot be clearly framed. 

13. Sections C and D then deal with the two other objections articulated by the 

Respondents, namely: 

(1) That no such restriction arises out of the Rules, properly construed (see 

Section C below); and 
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(2) That such a restriction infringes the Respondents’ human rights – or runs 

the risk of doing so (see Section D below). 

To anticipate, for the reasons we give, we consider neither of these objections 

to be sustainable; that the restriction we frame in Section B arises naturally out 

of the Rules; and that it in no way infringes the Respondents’ human rights. 

Section E addresses the Respondent’s fourth point. 

B. FRAMING THE RESTRICTION 

14. We consider that the Rules preclude any communication between a defendant 

or that defendant’s legal representative and a member (actual or contingent9) of 

a class identified or identifiable under a collective proceedings order made by 

the Tribunal where that communication concerns those collective proceedings, 

unless the Tribunal otherwise orders or (subject always to the Tribunal’s 

supervisory jurisdiction) the parties agree. 

15. We consider that precisely the same restriction arises as between a proposed 

defendant (or that proposed defendant’s legal representative) and a proposed 

member of the class (i.e., someone who could be a member if a collective 

proceedings order were made) from the time a collective proceedings 

application is made. 

C. CONSTRUING THE RULES 

16. Collective proceedings are commenced by a proposed class representative on 

making an application to commence collective proceedings.10 A collective 

proceedings application involves a significant amount of work, including: 

(1) Identification of the proposed class representative.11  

 
9 In other words, communications are precluded where the period for opting in or opting out has yet to 
expire, which of course is the position here. 
10 Rule 75(1). 
11 Rule 75(2)(a). 



 

9 

(2) Description of the proposed class.12 

(3) A fully pleaded case,13 verified by a statement of truth.14 

17. The effect of a successful application for a collective proceedings order is to 

authorise the continuance of collective proceedings.15  

18. Thus, the making of an application to commence collective proceedings in and 

of itself accords the proposed class representative a certain status, which is then 

continued if the application is successful. That fact is reflected in Rule 76: 

(1) The Registrar acknowledges receipt of the application to the proposed 

class representative.16  

(2) The Registrar directs service of the collective proceedings claim form 

on the defendant.17 

19. Thereafter, the Tribunal “may make a collective proceedings order, after 

hearing the parties”,18 and provided certain conditions are met.19 We will come 

to those conditions in a moment, but it is worth pausing to ask who – for the 

purposes of Rule 77(1) – the “parties” are. The answer, we consider, is 

absolutely clear: the “parties” are the proposed class representative and each 

and every proposed defendant.20 The “parties” does not include any putative 

member of the class to be certified. Such persons may in due course become 

“represented persons”,21 and prior to that point in time might be referred to as 

“potential” or “putative” represented persons.22 The one thing such persons are 

not is a party. 

 
12 Rule 75(3)(a). 
13 Rule 75(3)(g). In this regard, note footnote 4 in Michael O’Higgins FX Class Representative Limited 
v. Barclays Bank plc, [2022] CAT 16 (“O’Higgins”). 
14 Rule 75(4). 
15 See the definition of “collective proceedings order” in Rule 73(2). 
16 Rule 76(1). 
17 Rule 76(1). 
18 Emphasis added. 
19 Rule 77(1). 
20 Identified pursuant to Rule 75(2)(d). 
21 See the definition of “represented persons” in Rule 73(2). 
22 The term is ours: it is not a defined term. Nor is it a term that we will use in this Ruling. 
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20. The whole point of the collective proceedings regime is that the represented 

persons are represented by a class representative. Communications regarding 

the collective proceedings – which begin, as we have stressed, on the making of 

the application for a collective proceedings order – should be between the 

parties to those proceedings, and this does not include represented persons or 

putative represented persons.  

21. Not only is this the clear effect of the language of the Rules, the reason for the 

Rules being so framed accords entirely with the purpose of collective 

proceedings. Collective proceedings are important because they enable the 

bringing of claims collectively in circumstances where it would not be efficient 

or cost effective to bring those claims individually. The point of the regime is 

to ensure that the class representative incurs one set of costs, rather than each 

individual class member incurring individual costs. That is why individual class 

members generally have no exposure to adverse costs orders.23 

Communications regarding the collective proceedings, if directed to class 

members, are liable to result in costs being incurred not merely to no purpose 

but to the disbenefit of the regime as a whole. That is why we consider the rule 

against communication by defendants to the class regarding the collective 

proceedings to be as absolute as it is. 

22. We were taken to materials explaining the extent to which communications 

between class members and defendants were permitted in other jurisdictions, 

notably Canada. We were not assisted by these materials, simply because this is 

a question that turns very much on the precise wording of the Rules, which in 

this case we consider to be unequivocal. What is, however, interesting is the 

extent to which other jurisdictions consider control of communications between 

defendants and class members to be either necessary or generally desirable.24 

 
23 See Rule 98 and O’Higgins at [95](3) to (5). 
24 See, for instance: the guidance provided by Perell J in Del Giudice v. Thompson, 2021 ONSC 2206 at 
[52] to [53]; WB Rubenstein, Newberg and Rubenstein on Class Actions (6th ed, 2022) at [9.9]. Also (and 
we were not referred to these articles) see: VR Johnson, ‘The Ethics of Communicating with Putative 
Class Members’, 17 Rev Litig 497 (1998); DR Richmond, ‘Class Actions and Ex Parte Communications: 
Can We Talk’, 68 Mo L Rev (2003). 
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23. The true nature of collective proceedings explains a number of other facets of 

the collective proceedings regime: 

(1) Because the class representative acts in relation to claims of other 

people, the Rules require collective proceedings to receive the sanction 

of the Tribunal before they can be continued. The detail of these 

provisions was set out extensively in O’Higgins, and we will not repeat 

that detail here. A proposed class representative must show that they are 

appropriate to be appointed as class representative (the so-called 

authorisation condition in Rule 78) and they must show that the claims 

being brought are eligible for inclusion in the collective proceedings (the 

so-called eligibility condition in Rule 79). 

(2) Although represented persons are not parties to the collective 

proceedings, they do have a clear interest in the outcome.25 It is their 

claims that the class representative is progressing. That interest is 

reflected in the fact that there are various rules obliging the class 

representative to engage with represented persons in certain defined 

ways, often subject to oversight from the Tribunal. For example: 

(i) Rule 81(1) provides that “the class representative shall give 

notice of the collective proceedings order to class members”. 

(ii) Rule 87(2)(a) provides that the Tribunal may only give 

permission for a class representative to withdraw from acting in 

that capacity “if it is satisfied that the class representative has 

given notice of the application to withdraw to represented 

persons”. 

(iii) Rule 88(2)(d) provides that the Tribunal may order that the class 

representative give notice to represented persons of any step 

taken by the class representative. 

 
25 That is so whether they know about the proceedings or not.  
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(iv) Rule 88(3) provides that, if the Tribunal directs that participation 

of any represented persons is necessary in order to determine 

individual issues, the class representative shall give notice of the 

further hearings to those persons. 

(v) Rule 91(2) provides that “the class representative shall give 

notice of any judgment or order to all represented persons”. 

(vi) Rule 94(2) contemplates that any offer to settle by a defendant 

in the collective proceedings shall be made to the class 

representative rather than directly to the represented persons 

themselves. Insofar as such offer prompts an application for a 

collective settlement approval order by the class representative 

and the defendant, it is for the class representative to give notice 

of the application to represented persons/class members pursuant 

to Rule 94(4)(f) and if the Tribunal approves the proposed 

collective settlement, it is the class representative which shall 

give notice of the terms of the settlement and its approval under 

Rule 94(13). 

24. In short, we conclude that the restriction articulated in Section B arises 

inevitably out of the wording of the Rules and is consistent with, even necessary 

to, the essential purposes and structure of the collective proceedings regime. 

D. THE RESPONDENTS’ HUMAN RIGHTS 

25. In contending for the right to communicate with class members, the 

Respondents invoked their Article 10 rights of freedom of expression. It is worth 

noting the terms of Article 10 of the European Convention on Human Rights 

(the “Convention”): 

“(1) Everyone has the right to freedom of expression. This right shall 
include freedom to hold opinions and to receive and impart information 
and ideas without interference by public authority and regardless of 
frontiers. This Article shall not prevent States from requiring the 
licensing of broadcasting, television or cinema enterprises. 
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(2) The exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, 
restrictions or penalties as are prescribed by law and are necessary in a 
democratic society, in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder or crime, for 
the protection of health or morals, for the protection of the reputation 
or rights of others, for preventing the disclosure of information 
received in confidence, or for maintaining the authority and 
impartiality of the judiciary.” 

26. Article 10 is thus a qualified right. Civil litigation involves, in large part, 

controlled communications between the parties to that litigation. Claims must 

be articulated in a particular way, must be filed within specific time limits, and 

must be served on or filed with certain persons. Questions or submissions in 

court are subject to close judicial control. We simply cannot accept the 

submission that such rules, including those of this Tribunal – intended to ensure 

due process (consistent with Article 6 of the Convention) – could constitute 

infringements of Article 10. We accept that in general, there is no restriction on 

a litigant contacting a third party who is not subject to the proceedings. 

However, statutory provision has been made for collective proceedings, for the 

important reasons we have outlined above. The special position and role of the 

class representative in those proceedings has been specifically recognised in the 

Rules. We do not consider that a requirement that the professional 

representatives of defendants to collective proceedings communicate with the 

party having the conduct of those proceedings (namely, the class representative 

through its professional representatives – a person approved by this Tribunal), 

and preventing communication with persons not having the conduct of those 

proceedings (namely, the class members) can sensibly be attacked on Article 10 

grounds. Were the position to be otherwise, it would cut across the collective 

proceedings regime.  

E. CONCLUSION 

27. The application therefore in substance succeeds. The Respondents should not 

have written the Letters to the class members. That was not proper conduct on 

the part of the Respondents’ representatives; and although we have received 

assurances from the Respondents’ representatives that there will be no repetition 

of this conduct, we consider that the Applicant should have the benefit of an 



 

14 

order that the Respondents should not further communicate with class members 

on matters concerning the collective proceedings, as an indication of our views 

of the conduct of the Respondents. 

28. By way of postscript, and in order to be absolutely clear, we should deal with 

the canard that this non-communication obligation in some way inhibits 

defendants to collective proceedings from properly exercising their rights of 

defence: 

(1) The suggestion was made that there was a proper purpose in writing to 

the class members in this case because of the need to secure disclosure. 

If and to the extent that disclosure from class members is sought or 

required, that is a matter that should be raised with the class 

representative and/or the Tribunal to which reference was made in the 

Collective Proceedings Judgment.26 In this case, if there was a genuine 

and immediate concern that class members might destroy important 

documentation, that was a matter that should have been raised in terms 

with the Tribunal on the certification application so that the Tribunal 

could, if it considered appropriate, have ensured that a document 

preservation regime was incorporated into the class representative’s 

litigation plan. If the concern only arises at a later point in time, it can 

be raised with the Tribunal and directions sought.  

(2) We do not accept the suggestion that investigations by defendants in 

order to defend themselves will be prejudiced or inhibited. In the first 

place, only communications with class members concerning the 

collective proceedings are prohibited. In the second place, to the extent 

that direct communication with class members is necessary or desirable 

to obtain evidence (for example, a questionnaire to determine the extent 

of pass on), that is a process that should be conducted under the overall 

supervision of the Tribunal and not as a litigation “free for all”. As to 

that, we do not rule out the possibility of the parties themselves coming 

to an agreed position on the content of communications from defendants 

 
26 At [169]. 
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to class members, but that will depend on the particular facts of each 

case. In the end, it is the Tribunal which has the ultimate responsibility 

for supervising the conduct of collective proceedings, and in particular 

the extent to which it is appropriate to involve individual class members. 

29. In light of our decision on the proper construction of the Rules, our views on 

the substance of the Letters are not strictly relevant. However, for completeness:  

(1) We do not accept the Respondents’ suggestion that the Letters were 

couched in terms that were “conspicuously fair”. We accept that the 

Letters included passages from the Collective Proceedings Judgment 

addressing the Tribunal’s view on disclosure and, for example, were 

deliberately and carefully couched so as only to advert to the fact that it 

was “likely” a disclosure application would be made. We also accept 

that they were copied to the Applicant and, to that extent, were 

“transparent”. However, the overwhelming tenor of the Letters, targeted 

as they were at some of the largest purchasers identified by the 

Defendants as potential class members, was that if they did not opt-out 

they would be likely to become involved in a time-consuming and 

expensive disclosure process: a process, we might add, that this Tribunal 

had not ordered. Furthermore, in advising these potential class members 

to take legal advice, the Defendants in effect envisaged that they would 

expend at least either time or money – or both – in doing so.  

(2) The content of the Letters, therefore, cut across and undermined the 

potential benefits of collective proceedings, at least for these particular 

class members and potentially for all class members if and in so far as it 

influenced the potential make-up of the class.  Even if we were wrong 

in our construction of the Rules, therefore, in our view the terms of the 

Letters were such that they should plainly not have been written. 

30. This Ruling is unanimous. 
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Sir Marcus Smith 
President 

Eamonn Doran Bridget Lucas KC 

   

Charles Dhanowa O.B.E., K.C. (Hon) 
Registrar  

Date: 28 November 2022 
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